1. The problem: endangered salmon, statewide.

Times are grim for Pacific salmon populations. Sockeye, steelhead and chinook species have been listed as threatened or endangered under the Endangered Species Act throughout most of the Columbia/Snake River system. Many other salmonid populations have been proposed for listing as threatened or endangered throughout much of Washington state. The following Federal Register citations will lead the interested reader to lengthy, if sadly compelling, histories of the status of Washington’s native salmon species.

Endangered or Threatened

Snake River sockeye, endangered. 56 Fed. Reg. 58619 (11/20/91).

Snake River fall-run chinook, threatened. 57 Fed. Reg. 14653 (8/22/92).

Snake River spring-summer chinook, threatened. 57 Fed. Reg. 14653 (8/22/92).

Lower Columbia steelhead, threatened. 63 Fed. Reg. 13347 (3/19/98).

Snake River steelhead, threatened. 62 Fed. Reg. 43937 (8/18/97)

Upper Columbia steelhead, threatened. 62 Fed. Reg. 43937 (8/18/97)

Proposed to be listed as Endangered or Threatened

Upper Columbia spring-run chinook, proposed endangered. 63 Fed. Reg. 11481 (3/9/98).

Puget Sound chinook , proposed threatened. 63 Fed. Reg. 11481 (3/9/98).

Lower Columbia River chinook, proposed threatened. 63 Fed. Reg. 11481 (3/9/98).

Snake River fall-run chinook, proposed threatened. 63 Fed. Reg. 11481 (3/9/98).

Ozette Lake sockeye, proposed threatened. 63 Fed. Reg. 11749 (3/10/98).

Hood Canal summer-run chum, proposed threatened. 63 Fed. Reg. 11773 (3/10/98).

Columbia River chum, proposed threatened. 63 Fed. Reg. 11773 (3/10/98).

Middle Columbia River steelhead, proposed threatened. 63 Fed. Reg. 11797 (3/10/98).

In addition to these listed and proposed species, the National Marine Fisheries Service is evaluating petitions to list Puget Sound and Southwest Washington coho and Washington state sea-run cutthroat populations, and has indicated it expects to complete the assessment process by December 1998. Finally, the U.S. Fish & Wildlife Service in June listed as threatened the Columbia River basin population of bull trout (63 Fed. Reg 31647 (6/10/98)).

 

How the ESA works

(a) Purposes

The purpose of the Endangered Species Act is to conserve species which are in danger of becoming extinct ("endangered") or likely to become endangered ("threatened"), and to provide a means whereby the ecosystems upon which such species depend may be conserved. 16 U.S.C. § 1531.

The statute evinces a general view that state and federal agencies should cooperate to conserve species. Notably, it is "the policy of Congress that Federal agencies shall cooperate with State and local agencies to resolve water resource issues in concert with conservation of endangered species." 16 U.S.C. § 1531(c )(2). This language does not, however, relieve any party of the requirement to avoid killing or harming listed species or destroying critical habitat.

(b) Listing, critical habitat designation, recovery planning

As an initial step, the U.S. Secretary of Commerce through the National Marine Fisheries Service (a subagency of the National Oceans and Atmospheric Administration), must determine whether Pacific salmon are endangered or threatened due to, among other factors, "the present or threatened destruction, modification, or curtailment of its habitat or range." 16 U.S.C. § 1533 (a)(1)(A). The U.S. Fish & Wildlife Service, an agency within the Department of the Interior, retains ESA jurisdiction over fish species that do not migrate to the Pacific Ocean, including Columbia River basin bull trout.

Once listed, NMFS must identify critical habitat for the species of concern, that is, "the specific areas within the geographical area occupied by the species . . . on which are found those physical or biological features (I) essential to the conservation of the species and (II) which may require special management considerations or protection." 16 U.S.C. § 1532(5)(a)(i). The federal courts have admonished listing agencies that the designation of critical habitat is a non-discretionary duty, not to be deferred. Northern Spotted Owl v. Lujan, 758 F.Supp. 621 (W.D. Wash. 1991). Notwithstanding this requirement, the failure to designate critical habitat appears to be the norm. See, Rodgers, Wm. H., Jr., Environmental Law, at § 9.9 (West, 2d ed. 1994). Critical habitat has not been designated for any of the listed salmon species in the Pacific Northwest.

Once listed, NMFS must also develop and implement recovery plans with the goal of promoting conservation and survival of the listed species. The plans must include site-specific management actions, measurable criteria for removing the species from the list, and time and cost estimates. 16 U.S.C. § 1533. Recover planning may be accomplished in concert with other parties. See Section 4(c) infra for discussion of Washington state recovery planning efforts.

Economics has a mixed role in the process. The decision whether a salmon population is endangered or threatened is made "solely on the basis of the best scientific and commercial data available." 16 U.S.C. § 1533(b)(1)(A). The critical habitat designation process does, however, include evaluation of economic and another relevant impacts of specifying any area as critical habitat, in addition to use of the best scientific data available. 16 U.S.C. § 1533(b)(1)(B)(2).

Listing may not be avoided based on voluntary efforts to protect the subject species. 16 U.S.C. § 1533(b)(1)(A). NMFS’ decision to not list coastal coho salmon populations based on Oregon’s promulgation of a preservation plan focused on voluntary, future activities was recently overturned by a federal district court. Oregon Natural Resources Council v. Daley, et al., 6 F.Supp.2d 1139 (U.S.D.C. Ore., 6/1/98).

(c) Consultation requirements, jeopardy opinions

In general, federal agencies have an affirmative but discretionary duty to conserve endangered species. 16 U.S.C. § 1536(a)(1); see Pyramid Lake Paiute Tribe v. US. Dep’t of Navy, 898 F.2d 1410 (9th Cir. 1990).

Specifically, the ESA charges all federal agencies with three non-discretionary duties. First, all agencies must avoid undertaking actions that are likely to jeopardize listed species, including destruction or harm to designated critical habitat. 16 U.S.C. § 1536(a)(2). In order to fulfill this requirement, federal agencies must confer with NMFS regarding projects or actions that will take place in areas where listed species may be present, and undertake a biological assessment to identify listed species likely to be affected by the proposed project or action. 16 U.S.C. § § 1536(a)(4) and 1536(c ).

Upon consultation, NMFS must issue a "biological opinion" evaluating whether the proposed action will jeopardize or adversely modify critical habitat of a listed species. 16 U.S.C. § 1536(b). The biological opinion has "virtually determinative effect" on the federal agency proposing action. Bennett v. Spear, 137 L.Ed.2d 281, 300 (1997).

If a proposed activity is likely to cause jeopardy to a listed species, NMFS shall suggest "reasonable and prudent alternatives" (RPAs) which the consulting federal agency may utilize to avoid jeopardy. 16 U.S.C. § 1536(b)(3)(A). (See Section 4 below for a discussion of RPAs in the Columbia River.)

A federal decision construed these provisions to require the Corps of Engineers’ to evaluate impacts to endangered whooping crane habitat in its processing of a § 404 (33 U.S.C. § 1344) application for construction of an irrigation diversion structure. Riverside Irrigation Dist. v. Andrews, 758 F.2d 508 (10th Cir. 1985).

(d) The "take" prohibition

The Endangered Species Act offers powerful protection for listed species. No person or entity may "take" a listed species. 16 U.S.C. § 1538(a). Take is defined to include both killing and harming a species. NMFS has proposed a regulation to define harm vis-a-vis listed salmon. Under the new rule, harm means "significant habitat modification or degradation where it actually kills or injures fish or wildlife by significantly impairing essential behavioral patterns, including breeding, spawning, rearing, migrating, feeding and sheltering." 63 Fed. Reg. 24148 (May 1, 1998); see also Babbitt v. Sweet Home Chapter of Comm’ties, 115 S.Ct. 2407 (1995) (approving similar regulation of U.S. Fish & Wildlife Service).

NFMS’ proposal advises that this definition of "take" may include the following activities: (1) constructing or maintaining barriers that impede species access to essential habitat; (2) removing water or otherwise altering streamflow when it is likely to impair spawning, migration or other essential functions; and (3) constructing or operating inadequate fish screens or passage facilities at dam or water diversion structures in a listed species’ habitat. 63 Fed. Reg. at 24149.

One federal decision has construed the take prohibition to halt an irrigation district’s operation of its unscreened diversion facility because of adverse impacts to endangered salmon. U.S. v. Glen-Colusa Irrigation Dist., 788 F.Supp. 1126 (E.D. Ca. 1992). NMFS filed a similar action this year to enjoin operation of the Savage Rapids Dam on the Rogue River in Oregon. U.S. v. Grants Pass Irrigation Dist., No. 98-3034-CO (D.Or., complaint filed 4/22/98).

Conversely, the Fifth Circuit Court of Appeals invoked abstention doctrine to reverse an injunction halting ground water pumping from the Edwards Aquifer based on alleged take of the endangered fountain darter from affected springs. Sierra Club v. City of San Antonio, 112 F.3d 789 (5th Cir. 1997), cert. denied, 118 S.Ct. 879 (1998). Cf. Strahan v. Coxe, 127 F.3d 155 (1st Cir. 1997) (state liable for third party take of listed whales authorized pursuant to state regulatory program); Palila v Hawaii Dep’t of Land & Nat’l Resources, 630 F.2d 495 (9th Cir. 1981) (state liable for taking of listed birds by maintaining feral livestock to detriment of bird’s habitat).

(e) Some exceptions

Federal agencies may move forward with projects that are likely to jeopardize listed species if RPAs are offered or the take is incidental. NMFS’ written approval is required, including reporting requirements. 16 U.S.C. § 1536(4).

Other entities may also engage in activities that result in a taking of a listed species, if such taking is "incidental to . . . an otherwise lawful activity." 16 U.S.C. § 1539(1)(B). Such a take must be approved by the agency, which approval is obtained via the applicant’s submission of a "conservation plan" specifying the impact of the taking, mitigation activities and funding therefore, and alternatives (and the reasons for their rejection). 16 U.S.C. § 1539(2)(A). NMFS may issue a take permit upon approval of the conservation plan and after determining that the take "will not appreciably reduce the likelihood of the survival and recover of the species in the wild." Id. at § 1539(2)(B), (see Section 4(b) infra for example of conservation planning in Washington state).

(f) The teeth

The ESA sets forth a variety of punishments for violation of its provisions, including civil and criminal penalties. 16 U.S.C. § 1540.

Any person may bring a civil suit to enforce the non-discretionary provisions of the Act. 16 U.S.C. § 1540(g). Standing to bring citizen suit is construed broadly. In addition, aggrieved parties may use the Administrative Procedures Act as a basis to challenge federal agency actions stemming from the ESA. Bennett v. Spear, 137 L.Ed.2d 281 (1997).

 

An Instream Flow Primer

Salmon need cold, clean water throughout their life stages, including water adequate for juvenile rearing and food supply, for cover from predators, for migration downstream to the Pacific Ocean, and for upstream migration to spawn. Instream flows have thus become a focus for habitat preservation relating to endangered salmonid populations.

This section surveys Washington’s current instream flow laws and regulations, and notes the important role of tribal water rights in the legal regime for instream flows. Because the current system is inadequate to protect habitat of endangered fish, Washington’s regulatory system will probably not pass muster under ESA scrutiny.

(b) Washington’s instream flow regulations

Instream flow protections are codified in the law in about one-third of Washington’s watersheds. Under authority of the Minimum Flow Act of 1969, RCW Ch. 90.22, and the Water Resources Act of 1971, RCW Ch. 90.54, the state must maintain base flows in perennial rivers and streams for the purpose of protecting fish and wildlife, navigational, recreational and aesthetic uses, and water quality. RCW 90.22.010, 90.54.020. These statutes set forth procedures for establishing instream flows, which are recognized in the water code as a form of appropriation equal to off-stream water rights. RCW 90.03.345.

The state is divided, for water allocation purposes, into 62 administrative units, called "water resource inventory areas" or WRIAs. WAC 173-500-040; 173-500-990 (map). In twenty WRIAs, the state Department of Ecology has created Instream Resource Protection Programs (IRPPs) and adopted rules establishing minimum instream flows and closing some subbasins to new water right appropriations. WAC Chs. 173-501 through 173-563. Tables set forth quantified flow targets for specific stream gage stations on each stream or river segment within a WRIA. See, e.g., WAC 173-501-030. The flow targets change, usually at fifteen day intervals, in accordance with biological requirements and local hydrology.

These regulatory flows have a priority of the date of adoption of the rule, and are therefore junior in time to all previously issued water rights. Conversely, the regulatory flows are senior to all water rights issued after the rule adoption date. New water rights are conditioned on maintenance of the flow targets. When flow levels drop below those targets, junior rights (including ground water rights from aquifers that are physically connected to protected streams) must be curtailed. Hubbard v. Ecology, 86 Wn.App. 119 (1997).

Where instream flows have not been set by rule, the state Department of Fish & Wildlife (WDFW) may make recommendations regarding maintenance of flows to protect fish populations. RCW 75.20.050. Typically, this occurs on a case-by-case basis as new water right applications are circulated to WDFW for review. RCW 90.03.247. Ecology maintains a log of "surface water source limitations" based on WDFW recommendations, and has used those recommendations to deny water rights throughout the state. See, e.g., Coon v. Ecology, PCHB No. 79-74 (1980).

(c) Tribal instream flow rights

The treaty Indian tribes of Washington possess off-reservation instream flow water rights associated with their treaty fishing rights. Tribal instream flow rights were first recognized in the general stream adjudication and associated federal proceedings involving rights of the Klamath Indian Tribe in Oregon’s Klamath basin. United States v. Adair, 723 F.2d 1394 (1983). Tribal instream rights that derive from the treaties typically hold a priority date of "time immemorial." Id. As such, they are the most senior rights on the system.

Potentially, tribal instream rights are quite large, both in terms of quantity and geographic scope. In most basins, however, these rights have not been quantified and non-Indian water development has occurred without regard to tribal rights. In the Yakima basin in particular, tribal instream rights have been recognized and implemented through the courts. Decisions include the Yakima basin general stream adjudication, in which the state Supreme Court recognized the primacy and priority of the tribal instream right. Ecology v. Yakima Reservation Irrigation District, 121 Wn.2d 257 (1993). An earlier federal mandamus action required the Bureau of Reclamation to release water from its Yakima Project reservoirs to protect fish as well as provide water to its irrigation district customers. Kittitas Reclamation District v. Sunnyside Valley Irrigation District, 763 F.2d 1032 (1985).

Recently, several Indian tribes have negotiated agreements with major water users to establish and protect instream flows for fisheries. A notable example involves the agreement between the Muckleshoot Indian Tribe and Tacoma Public Utilities (TPU) addressing exercise of TPU’s municipal water rights on the Green River. See Otsea, Robert L., Jr., "The Tacoma-Muckleshoot Agreement" in Third Annual Sinking Creek Water Law Symposium (Univ. of Wash. CLE, 1/26/96). The agreement recognizes that current flows established by rule (WAC 173-509-030) are not adequate to protect Green River fisheries, and propose new, higher minimum flows.

(d) A brief critique: the state system is inadequate to meet ESA requirements

Because the instream flows established by rule have a priority date of the date of adoption (i.e., the late 1970’s or early 1980’s), they are subordinate to the many off-stream water rights and claims already issued by or registered with the state. As a consequence, for most rivers and streams, the flow targets set forth in the rules are not met many days out of the year. See, e.g., Washington Dep’t of Ecology, Draft Initial Watershed Assessment, Water Resource Inventory Area 7, Snohomish River Watershed, OFTR 95-06 at pp. 30-31 (March 17, 1995)(Snoqualmie River target flows near Snoqualmie not met 114 days per year; Snohomish River target flows near Monroe not met 121 days per year); See, e.g., Washington Dep’t of Ecology, Draft Initial Watershed Assessment, Water Resource Inventory Area 45, Wenatchee River Watershed, OFTR 95-12 at p. 19 (June 8, 1995)(Wenatchee River target flows near Peshastin not met 30, 57, and 45% of the time in August, September, and October, respectively).

 

In most watersheds, water quality is also degraded, including for parameters such as temperature and dissolved oxygen, which are related to instream flow quantities. Several rivers are listed as water quality impaired for lack of adequate stream flow. See Washington Dep’t of Ecology, Impaired and Threatened Surface Waters Requiring Additional Pollution Controls, Proposed 1998 Section 303(d) List, Publ. No. 97-14 (1997). Water quality parameters such as temperature and dissolved oxygen impact the health of fish populations.

The current regulatory system for instream flows contains no mechanism to curtail the use of pre-existing water rights and return water to streams. Because both the instream flow regulations and the Department of Fish & Wildlife recommendations regarding flow do not function to protect and restore salmon habitat, they are inadequate as a basis for recovery plans required under the Endangered Species Act. The new processes outlined in HB 2514 (to be codified at RCW Ch. 90.82) will not improve matters. The instream flows authorized under this new watershed planning statute will have priority dates no earlier than the year 2000. Obviously, very recent priority dates will not correct the ultimate problem of too much water allocated out-of-stream in earlier eras.

4. Putting it Together in the Pacific Northwest

(a) Introduction

This section describes various administrative decisions and activities undertaken by state, federal and local authorities in response to listings or proposed listings of salmon species as endangered or threatened. The implications for water allocation, now and in the future, are fairly clear: where fish need stream flow for habitat, new water rights will be hard to obtain. Both state and federal authorities have embraced the concept of "no net loss" of stream flow, although implementation is far from perfect on the state level.

What is not clear is the impact of ESA listings on pre-existing water rights. The state’s lower Columbia steelhead recovery plan promotes the concept of voluntary, market-based measures, that is, buying off-stream rights and re-allocating them to instream uses. Regulation and enforcement actions under the ESA may ultimately have to come from the public interest community.

(b) Habitat conservation planning: Seattle Public Utilities and the Cedar River

The Cedar River watershed near Seattle provides municipal water for much of central Puget Sound, and is home to several species listed or proposed for listing under the Endangered Species Act. The principle property owner in the upper watershed, the City of Seattle, has undertaken a multi-species habitat conservation planning process in order to obtain incidental take permits that will allow it to continue utilizing the watershed. The resulting HCP addresses conservation of forest species such as the spotted owl, along with aquatic species such as the Puget Sound chinook, proposed for ESA listing in 1999.

The HCP contains instream flow targets that diverge from, and during some months improve, the flows previously established by the Cedar River rule (WAC 173-508-060). Federal and state natural resource agencies have signed off on the HCP, however, the Muckleshoot Indian Tribe disputes the adequacy of protection afforded to certain fisheries in the Cedar River, in which it has a treaty-based interest. While the Tribe agrees that the proposal to open upstream habitat for spawning represents an improvement for fish, concerns remain regarding Seattle’s increased water withdrawals during wet months and dry years.

(c) Recovery planning: Lower Columbia Steelhead Conservation Initiative

Based on the August 1997 announcement that steelhead populations in the Lower Columbia River would be listed as threatened in March 1998, the office of the governor assembled an executive level natural resources staff, which has drafted a recovery plan for the species. That plan, issued in draft form this spring, recognizes that "salmon need adequate water," and that many streams have flows that are inadequate for fish and fish recovery efforts. State of Washington, Lower Columbia Steelhead Conservation Initiative at Appendix 1, p. 5 (draft 3/10/98).

The plan contains specific "habitat strategies" relating to instream flow protection and water rights. These include establishment of instream flow targets in all streams where none exist; closure of fully appropriated basins; moratoria on new appropriations in basins where information is inadequate to set flows; limits on use of ground water, including exempt wells, from aquifers in hydraulic continuity with streams of concern; enforcement against illegal water use; and requirement of meaningful conservation standards.

The plan also calls for non-regulatory approaches including voluntary transfer arrangements such as purchase and lease of water rights, conservation performance measures, and promotion of reclaimed water use.

Notwithstanding the prescriptions called for in the plan, Ecology recently issued water rights without flow limitations from the Salmon Creek basin in Vancouver, Washington, a stream system that provides habitat to threatened steelhead. These rights are conditioned on an memorandum of understanding between the Departments of Ecology and Health and the Clark County Public Utilities District. The unenforceable flow targets set forth in the MOU are significantly less than those recommended by the state Department of Fish & Wildlife (12 cfs vs. 63 cfs), and which were used as a basis for denying water rights to other applicants in the basin.

(d) NMFS’ biological opinions: the "no net loss" standard and Inland Land and S and S Farms

In an administrative action mirroring the decision in Riverside Irrigation District v. Andrews, 758 F.2d 508 (10th Cir. 1985), the National Marine Fisheries Service issued biological opinions regarding proposals for water withdrawal structures in the Columbia and Snake Rivers. The Corps of Engineers had received applications for Section 404 permits to allow in-river construction of irrigation diversion works. The Columbia and Snake Rivers provide habitat to ESA-listed steelhead and sockeye salmon populations and chinook and chum populations proposed for listing. See Section 1, supra. Thus, the Section 404 applications triggered the ESA’s Section 7 consultation requirements. The irrigation structures would potentially harm endangered fish by facilitating the removal of water from the rivers during periods when flows are critical to fish survival.

NMFS’ biological opinions for Inland Land Co. in Oregon (May 16, 1997) and S and S Farms on the Snake River in Washington (June 7, 1997), establish a "no net loss" rule for stream flow during periods when juvenile salmon are migrating downstream. The opinions define "reasonable and prudent alternatives" (RPAs) that are consistent with the ESA and would avoid jeopardizing listed salmon and avert destruction of critical habitat.

The RPAs include restrictions on pumping during times when flow objectives are not met (those flow targets were established in an earlier biological opinion regarding operation of the federal hydropower system); use of and reporting of data from suitable water measuring devices; limitations on in-water construction work. The pumping restrictions may be suspended if the permittee provides replacement water in an amount equal to the flow depletion caused by the new use.

(e) Water permits & consultation: the new Columbia River rule

Ecology has recently established a new rule for water allocation from the Columbia River. The rule responds to the 1997 legislative suspension of an administrative moratorium on new water rights from the Columbia. 1997 Wash. Laws Chs. 32 and 439 (ESHB 1010). Notwithstanding the legislature’s directive, Ecology must contend with universal condemnation of the minimum instream flows adopted by rule in 1980 in its processing of the 110-plus applications for new water rights from the Columbia. Because the agency lacks the ability and information to adopt new flow targets, and because issuance of water rights from the Columbia without adequate stream flow protection would run afoul of ESA restrictions, new management processes were indicated.

Under its new Columbia River rule, Ecology will continue to hold water right applications pending case-by-case consultation with federal, tribal and state resource agencies regarding instream flow protection and potential "mitigation." Wash. Admin. Code 173-563-020(4); 173-531A-060 (adopted March 30, 1998). In response to public comments on the draft rule, Ecology noted that "mitigation would ensure that there is no net loss as a result of a new water use." Washington Dep’t of Ecology, Responsiveness Summary --Amendments to Chapter 173-563 WAC (March 1998) (emphasis in original). An inquiry to Ecology’s Central Regional Office in Yakima indicates that the consultation process has not yet been utilized, but will be invoked for applications pending in the Quad-Cities area.

Conclusion

The Endangered Species Act is clearly designed to protect habitat for endangered and threatened fish. Because water is the fundamental component of fisheries habitat, the reach of the ESA extends to protection of instream flows. No person or entity may harm endangered and threatened fish, and "harm" is defined to include destruction of habitat. Thus, activities that affect instream flows causing adverse impacts to listed species may be illegal under the Act.

Courts and agencies have concluded that actions that disrupt instream flows with the effect of harming endangered fish are a violation of the ESA. Operation of dams and diversion structures that harm fish do in fact violate the statute. Where the physical nexus can be made, exercise of water rights, including issuance of water right decisions by the state, may be modified to enable the recovery of Washington’s endangered and threatened salmon and trout populations.

