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RE:  Proposed Aquatic Lands Habitat Conservation Plan and Draft Environmental Impact Statement 
 
 
Dear Commissioner Goldmark, Mr. Romanski, Mr. Anderson and Ms. Amiotte, 
 
As environmental and conservation groups that are concerned with the recovery of Puget Sound, we 
are writing in response to the Aquatic Lands Habitat Conservation Plan (HCP) proposed by the 
Washington State Department of Natural Resources (DNR). 
 



The goal of the HCP is to provide a way for DNR to help protect at-risk native aquatic species on 2.6 
million acres of state-owned lands under marine and fresh waters of the state. Specifically the plan is 
designed to protect 29 sensitive, threatened, and endangered aquatic species—many listed under the 
federal Endangered Species Act – through management of those lands, including DNR authorized 
public and private uses. 
 
There are many benefits to the proposed HCP: 

 Existing facilities and activities in the State’s aquatic lands are harming wildlife and 
implementation of this plan will help reduce that harm. 

 DNR has taken a logical and systematic approach to developing the HCP.  While we have 
comments on some of the specific items, overall the plan has many protective components. 

 Important standards are included such as addressing artificial lighting, treated wood, pesticide 
use, shoreline armor and derelict structures. 

 
Overall, we are concerned about long time-frame of the plan (in the face of changing science), the use 
of out-of-date data, and lack of strong assurance of adequate resources and staff capacity, including 
lack of assured funding for accountability, monitoring, and restoration lands.  Comments that are more 
detailed are provided below. 
 
However, we support DNR moving the Aquatic HCP forward if the following changes are made:  
 

1. The HCP should be limited to an initial twenty-five years, with an evaluation conducted in 
2040 to address changes and updates needed for the next twenty-five years. Fifty years is too 
long of a period not to have a robust evaluation period set for assessing any needed changes 
and updates  the Aquatic Lands Habitat Conservation Plan.  While it is understandable that 
there is a desire for long-term certainty, it is concerning such an important document might be 
in effect for fifty years for waters without the incorporation of new science and best 
management practices. For example, less than five years ago, the impacts and implications of 
ocean acidification were not understood.  Ahead there are unknown new challenges and a 
much-improved body of scientific research.  Additionally, the adaptive approaches written into 
the document do not provide a strong enough opportunity to make adjustments over a fifty-
year span. 
 
We recommend that the HCP be authorized for an initial twenty-five years with a requirement 
that a re-submittal for an additional twenty-five years would entail a detailed examination of 
the science and conditions of the covered species at that time and the adequacy of the 
protections in the HCP.   
 
A mandatory revision is especially important because of the “No Surprises” clause (i.e., if 
unforeseen circumstances arise, no additional commitments or restrictions will be required).  
Climate change and other conditions are highly likely to come into play with significant impacts 
much sooner than fifty years. 

 
2. Funding needs to be assured. Funding is a required component of the plan but is not 

adequately assured.  Instead, the plan states “Washington DNR’s capacity to fund 
implementation of the habitat conservation plan depends on legislative appropriation.”  A 



model that could be replicated to provide funding (using leasing fees), especially for the critical 
monitoring component of the plan, is that of the Salmon Recovery Funding Board which 
designates 10% of total monies received to be dedicated to monitoring.   
 
Lease fees should be set at a rate that adequately covers the full cost of staff and other needs 
to fully implement the HCP, including monitoring.  Legislative action could be sought to ensure 
this steady source of funding from leases is used to support HCP implementation and 
monitoring. 

 
3. Benchmarks and re-openers are needed. The use of benchmarks and re-openers needs to be 

included in the HCP and in leases. Benchmarks must ensure that BMPs are implemented in a 
timely fashion. Re-opening the HCP and/or lease should be possible, if lessees do not meet 
benchmarks, new Best Available Science comes available, or another change is needed to 
ensure habitat and species vitality. 
 

4. Mega Fossil Fuel and Other Projects Need Additional Scrutiny.  The impact of large fossil fuel 
projects and other types of mega projects such as large marinas need additional evaluation and 
assessment beyond the scope of the HCP. We believe that these types of projects, including the 
proposed Cherry Point terminal, should be explicitly excluded from coverage under the Aquatic 
HCP. We also believe that the reevaluation of existing leases that have significant impact, such 
as the five Puget Sound refineries, should receive additional evaluation beyond the HCP.  

 
5. Avoidance of projects needs to be emphasized.  The HCP emphasizes minimization rather than 

avoidance of the need to construct facilities and conduct activities.  We recommend that a 
strengthening of avoidance language be included.   
 
Further, while we appreciate the recognition of the Public Trust Doctrine, please specify how it 
will be incorporated in the evaluation of the need statement asserted in permit applications. 

 
6. Cumulative impacts should be assessed and addressed.  While the assessment model 

incorporates aggregate effects of multiple activities and facilities authorized by DNR, the 
cumulative impacts of projects authorized by DNR along with other impacts from other 
activities or sources are not included.  Best management practices should include actions that 
address and assess the harm to species and the additive effects of these impacts needs to be 
incorporated, including food chain impacts of non-listed species on listed species. 

 
7. Updated data and studies need to be incorporated.  We are concerned that the information 

used for the HCP is up to 10-15 years old, rather than using the more recent data that are 
available.  Most of the studies referenced in Chapter 1 (physical, chemical, and biological 
information) are from reports that were published in 2007 and earlier. Those studies contain 
analysis of data that are from 2005 and earlier, including lake data water quality from 1999, the 
freshwater water quality index from 2005, the 2009 303(d) list (rather than the most recent 
December 2012 version).  
 
More up-to-date data and studies should be used to conduct the assessments that form the 
basis of the HCP. Some examples of newer studies and reports include the South Sound 



Dissolved Oxygen studies, Megan Dethier and her team’s studies of impacts of shoreline armor, 
recent musselwatch studies, etc., as well as additional basic monitoring data and assessment of 
species that should be incorporated.    
 
Additionally, Species data (Chapter 4) are primarily pre-2008 and most are pre-2007. As one 
example, bird information is not included (Puget Sound Seabird Survey, PSAMP winter aerial 
bird surveys, etc.).  Therefore, their habitat usage calculations are flawed so any modeled 
calculations on impact would be highly inaccurate. 
 
The plan uses calculations of direct and indirect effects based on a qualitative model that 
assesses the physical, chemical, and biological impacts associated with existing authorized 
activities but the data reported are out of date and should be updated. 
 

8. HCP conditions should be considered minimum thresholds and more site-specific analysis be 
conducted for each facility and activity.  Highly generalized potential effects analysis and the 
habitat-based approach may provide less protection for some species.  While a logical approach 
is taken to calculate potential effects (Chapter 4), the document acknowledges “Because of the 
broad scope of this project, focus was placed on using widely available, standardized 
information.”  This broader approach means that analysis of entire life histories, habitat 
locations and use, and other species features are generalized.  Locations and activities were 
generalized due to stated limitations in the data and how the data are managed at DNR as well 
as staff capacity. 
 
Further, it is particularly concerning that a habitat approach assumes protection of all covered 
species as there is no evidence that this is the case.  The document states (emphasis added): 
 

“For species that lacked sufficient information to estimate the species’ distribution, no 
distribution map was created and no screening or potential effects determination was 
performed as these species were listed under ESA and added to the habitat 
conservation plan after the potential effects document was developed. The habitat 
protections provided in this plan for these species will provide substantial benefits for 
the habitat within the areas of assumed habitat overlap with the aquatic lands 
covered.” 

 
Given this generalization and assumption in the establishment in the proposed HCP, we 
recommend that the HCP conditions be viewed as a minimum threshold and more site-specific 
analysis be conducted for each facility and activity. 
 

9. Climate change impacts and threats need to be addressed.  While there is reference to climate 
change impacts, the proposed plan does not incorporate consideration of potential changes, 
such as sea level rise, ocean acidification, more intense precipitation events, and increased 
temperature, into the conditions listed in Chapter 5.  Much more consideration of potential 
climate change impacts should be incorporated, including a margin of safety in the assessment 
model. 
 



10. Impacts from activities, especially shipping and oil transport, are incomplete.  Shipping 
impacts to aquatic lands should be considered, including the scouring of the seafloor from large 
vessels and from prop wash, vessel wakes, the effects of anchoring, and discharges associated 
with oil transfers. Locations for new moorings for ships and barges should be restricted to 
locations that have the least impact on the bedlands from scouring and shading.  Introduction 
of invasive species from the discharge of ship ballast is also not addressed.   
 
At marinas, there should be a requirement that all boats fueled at these facilities be equipped 
(retrofitted, if necessary) with adapters that prevent over-filling tanks, or as a minimum, 
requiring use of temporary external overflow prevention devices is a simple achievable 
solution. Additional best management practices (BMPs) will be necessary to address gray water, 
boat sewage, hazardous materials, boat maintenance, and solid waste concerns associated with 
boating and marinas. A review of tenant BMPs should be conducted with all lessees to ensure 
BMPs are comprehensive, protective of aquatic habitat and are being adequately 
communicated to tenants and guests. 
 

11. Noise should be included as a standard.  Underwater noise from shipping is the largest source 
of acoustic pollution in the Sound and many species, from herring to killer whales, have been 
shown to be highly sensitive to such disturbance.   For example, the impact of noise generated 
by vessels on species from herring to orcas has been well established.  The significance of vessel 
noise has recently been recognized by the International Maritime Organization (IMO) calling for 
efforts to reduce ship-based noise pollution.  Given the long phase-in period allowed for by IMO 
action, it is imperative that the HCP seek efforts to reduce noise pollution especially during 
sensitive periods such as during spawning periods of species located near terminals. 
 

12. The monitoring program is inadequate and needs to be more comprehensive. The proposed 
plan acknowledges a high degree of uncertainty.  Specifically, the plan states: 
 

The measures and standards presented in this chapter are based on best available 
science and are assumed capable of improving habitat and habitat conditions for 
covered species. However, aquatic ecosystem processes are often not directly 
observable. In addition, there is often significant uncertainty associated with the 
response of habitat and species to the proposed measures. This uncertainty is further 
complicated by a lack of fine-scale distribution data for species and habitat, spatially 
accurate leasing data, and data related to the cumulative effects that uses of state-
owned aquatic lands may have on habitat and species. 

  
A strong monitoring program (that is fully funded), therefore, is critical to the success of the 
plan.  It is concerning that the plan substitutes physical, vegetation, and invertebrate indicators 
for actual monitoring of the covered species.  While some partial conceptual models are 
presented in Appendix F, the selected indicators do not represent the key ecosystem attributes. 
For example, there is no indicator for any upper trophic level organisms, many of which are 
included in the HCP, such as Killer whales and birds.  
 



It is inappropriate to request exemption from “take of endangered species” by assuming that 
others will do the monitoring of these species. Unless covered species are monitored, the HCP 
in no way assures protection of the covered species. 

 
13. The restoration lands component needs to be strengthened.  DNR plans to compensate for 

unavoidable or irreversible impacts on covered species and their habitats through four land 
restoration and protection programs.  While these programs are good, they are inadequate in 
scope and funding to provide full compensation nor is there assurance that the lands will be set 
aside.  We recommend that this component of the HCP be significantly strengthened.  
 

14. Existing outfalls should be given consideration.  The discharge of stormwater and wastewater 
into waters on state aquatic lands is a major concern and is already leaving a long-term liability 
for the state taxpayers to pay for clean up in the future.  Existing water quality permits do not in 
all cases prevent contamination of the sediment in the vicinity of the outfalls.  While we 
recognize the site-specific nature of outfalls, we believe that they need to be addressed in the 
HCP. 
 

15. Additional species should be covered.  The plan excludes coverage of numerous species which 
are listed as “sensitive” by the State or are candidates for listing.  For birds alone, there are a 
number of species that warrant coverage as recent data are available about the extent and 
habitat of these animals:  Western Grebe, Murre, Eared grebe, and White Pelican. 

 
16. Stakeholder and advisory groups associated with the HCP should include all user groups.  As 

part of the adaptive management component of the plan, DNR plans to convene stakeholder 
groups of user groups (such as marina operators and shellfish growers), tribal representatives, 
and regional planning entities (such as the Puget Sound Nearshore Restoration Project and the 
Salmon Recovery Fund).  These stakeholder groups should also include user groups other than 
those who hold leases.  These would include non-governmental organizations, Aquatic Reserve 
Citizen Stewardship Committees, wildlife viewers, and beach walkers. The advisory teams 
should reflect the people with interest in the safeguarding of these lands and the species to be 
protected. 
 

17. Enforcement repercussions should be strengthened.  In addition to requiring correction of a 
violation, DNR should include a requirement, similar to that by WA Dept of Ecology, for 
mitigation caused by non-compliance and violations. 
 

18. Finally, a better tie-in to the Puget Sound Action Agenda is needed.  A large effort by the 
scientific, technical, and policy experts in the Puget Sound region, including DNR staff, has been 
underway since 2007 to build a program to recover the health of Puget Sound.  The proposed 
HCP does not provide a strong tie-into the Puget Sound Partnership’s Action Agenda and the 
recovery goals.  A connection to the Action Agenda should be explicitly included in the HCP. 

 
  



Thank you for your consideration.  If you have any specific questions or concerns, we can be reached at 
the email addressed listed below.  In addition, we would to meet with your staff in early 2015 to 
discuss our concerns. 
 
Sincerely, 
 
Trish Rolfe, Executive Director 
Center for Environmental Law & Policy 
trolfe@celp.org  
 
Sue Patnude, Executive Director 
Deschutes Estuary Restoration Team 
convergence@wildblue.net 
 
Fred Felleman, NW Consultant 
Marcie Keever, Oceans & Vessels Prog. Director  
Friends of the Earth 
felleman@comcast.net 
mkeever@foe.org 
 
Stephanie Buffum Field, Executive Director 
Friends of the San Juans 
Stephanie@sanjuans.org 
 
Heather Trim, Dir. Science and Policy 
Futurewise 
Heather@futurewise.org 
 
Kim Abel, President  
League of Women Voters of Washington 
president@lwvwa.org 
 
Darlene Schanfald, Project Coordinator 
Olympic Environmental Council 
darlenes@olympus.net 
 
Howard Garrett, President 
Orca Network 
howard@orcanetwork.org 
 

Chris Wilke, Puget Soundkeeper and Executive 
Director 
Puget Soundkeeper Alliance 
chris@pugetsoundkeeper.org 
 
Crina Hoyer, Executive Director 
RE Sources for Sustainable Communities 
crinah@re-sources.org 
 
Susan North, Conservation Manager 
Seattle Audubon Society 
susann@seattleaudubon.org 
 
Amy Carey, Executive Director 
Sound Action 
amy@soundaction.org 
 
Gus Gates, Washington Policy Manager 
Surfrider Foundation 
ggates@surfrider.org 
 
Paul Dye, Director of Marine Conservation 
The Nature Conservancy 
pdye@tnc.org 
 
Mark Powell, Puget Sound Program Director 
Washington Environmental Council 
mark@wecprotects.org 
 
Kurt Beardslee, Executive Director 
Wild Fish Conservancy 
kurt@wildfishconservancy.org 
 
 
 

 
 
 

 


